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1. Thong tin vé giang vién giang day :

- B4 Van Pai
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- Dién thoai: 0913018601

2. Cac mon hoc tién quyét :

- Triét hoc

- Logic hoc

3. Cac mén hoc ké tiép:

4. Muc tiéu chung ciia mon hoc

4.1 Muc tiéu nhén thire: Sau khi két thiic thanh cong mén hoc, hoc vién cé thé:

Vé kién thire:

Nim duge phuong phép nghién ciru va vi tri cia mén hoc.

Nhan thic duoc tam quan trong va vi tri cua phap luat vé xéac dinh thiét
hai va 4n dinh mirc boi thuong thiét hai ddi véi viée bao vé quyén cong
dan va 4p dung phdap luat ciia cac co quan nha nudc

Nam duge qué trinh phat trién cua phép luat vé xac dinh thiét hai va an
dinh muc boi thudng thiét hai

Noi dung cu thé cta phap luat vé xac dinh thiét hai va 4n dinh méc boi
thuong thiét hai

Dé xuit cac giai phap dé ap va kién nghi lap phap vé phap ludt vé xac

dinh thiét hai va 4n dinh muc bdi thuong thiét hai



s K¥ nang:

% Thai do:

Hinh thanh k§ ning thu thap, tong hop va xir Iy thong tin tir cac ngudn
khac nhau lién quan dén phép luat vé xac dinh thiét hai va an dinh muc boi
thuong thiét hai

C6 k¥ ning phan tich, binh luin, danh gia va so sanh giita phap luat vé xac
dinh thiét hai va 4n dinh mrc bdi thuong thiét hai voi phéap luat vé thi hanh
an hinh sy n tai Viét Nam va gitta Viét Nam véi cac nude

C6 kha nang van dung nhiing tri thitc d@ dugc hoc vao viéc nghién curu
phap luat vé xac dinh thiét hai va 4n dinh muc bdi thudong thiét hai va
nhitng van dé c6 mbi lién quan trong chwong trinh dao tao.

Nhén xét, danh gia tir goc d6 1y luan va thyc tién vé phap luat vé xac dinh
thiét hai va 4n dinh mirc boi thuong thiét hai va dua ra cac y kién c4 nhan
vé cac giai phap phap 1y ddi vai cac van dé trén ciing nhu kién nghi vé mat

1ap phap dé hoan thién

Nhaén thtrc dang dén, khach quan, toan dién vé vai trd ctia phap luat vé xéac
dinh thiét hai va 4n dinh mirc boi thuong thiét hai

Nang cao trinh do nhan thuc vé phép luat vé xéac dinh thiét hai va 4n dinh
mirc boi thuong thiét hai va kha niang tng dung ché do nay trong viéc
hanh nghé luat

Dé xut cac giai phap dé tmg dung va hoan thién phap luat vé xac dinh

thiét hai va an dinh mirc boi thuong thiét hai

Cac muc tiéu khac:

Gop phan phat trién k§ ning cong tac, lam viéc nhom

Gop phan phat trién k¥ nang tu duy sang tao, kham pha tim toi

Gop phan trau doi, phat trién nang luc danh gia

Gop phan rén k¥ ning 1ap ké hoach, t6 chirc, quan 1y, theo ddi kiém tra

viéc thuc hién chuong trinh hoc tap

5. Muc tiéu nhan thirc chi tiét:

Nhan biét qua trinh hinh thanh va phat trién ctia phap luat vé xac dinh thiét

hai va 4n dinh mirc boi thuong thiét hai



- NOoi dung cua phap luat vé xac dinh thiét hai va 4n dinh muc bdi thuong
thiét hai

~ Panh gia thuc trang ap dung phap luat vé xac dinh thiét hai va 4n dinh
mirc bdi thuong thiét hai trong viéc bao vé quyén cong dan va 4p dung
phap luat ctia cac co quan nha nudc

~ Trén nén tang cac quy dinh cua phap luat vé x4c dinh thiét hai va 4n dinh
mirc bdi thuong thiét hai thyc trang ap dung dua ra cac kién nghi cO y

nghia vé mit 1ap phap dé hoan thién.

6. Tém tit ndi dung : Mén hoc cé 02 tin chi bao gom :

Phin I: Xac dinh thiét hai dwoc bdi thuong

*kkhkhkhkhhkhkhkhkkkkhkhhkiiikikkx

Chii dé 1: Khi tai sin bi xAm pham

Nghién ciru

Poc

Diéu 589 BLDS va Nghi quyét s6 03/2006;

Bén 4n s0 439/HSPT ngay 10/10/2005 cua Toa 4n nhan dan TP. HO Noi (tai
san bi mat);

Bén an sd 102/2012/DSST ngay 27/12/2012 ctia Toa an nhan déan Tam Ky
tinh Quang Nam, Ban an s6 04/2013/DSST ngay 24/01/2013 cua Toa an nhan
dan TP. Phan Thiét tinh Binh Thuén (chi phi kkac phuc);

Bén an sd 102/2012/DSST ngay 27/12/2012 ctia Toa an nhan déan Tam Ky
tinh Quang Nam, Ban an s6 04/2013/DSST ngay 24/01/2013 cua Toa an nhan
dan TP. Phan Thiét tinh Binh Thuén (/o7 ich bi mat),

Bén an s6 74/2012/DSPT ngdy 12/12/2012 cua Toa an nhén dan tinh Ba Ria-
Ving Tau (thiét hai vt chat khac);,

Ban 4n s 102/2012/DSST ngay 27/12/2012 cua Toa an nhan dan Tam Ky
tinh Quang Nam, Ban an s6 02/2012/DSTC-ST cta Toa 4n nhan dan TP. Dién
Bién Phu tinh Dién Bién (hao mon xe);

Quyet dinh sb 34/GbT-DS ngay 22/2/2005 cta Toa dan su Toa an nhan dan

t01 cao va Ban an s 564/2015/HS-PT ngay 03/11/2015 ciia Toa 4n nhan dan
cap cao tai TP. H6 Chi Minh (¢6n that tinh than).

D4 Van Dai, Ludt Boi thuong thiét hai ngodi hop ﬁéng Viét Nam-Ban dn va
Binh ludn ban an, Nxb. Hong Birc 2022 (xuat ban lan thir nam), Ban an s6 70-
73 (thiét hai vdt chat) va Ban an s6 74-75 (ton that tinh than),

Hoang Thé Lién (chu bién), Binh lugn khoa hoc BLDS nam 2005 (tap IIIO,
Nxb. CTQG 2013, tr.723 va tiép theo.



Chii dé 2: Khi sirc khée bj xAm pham

Nghién ciru

Poc

Diéu 590 va Piéu 593 BLDS, Nghi quyét s6 03/2006 ;

Ban 4n sb 23/2013/HS-PT ngay 14/3/2013 cua Toa an nhan dan tinh Vinh
Long, Ban an s6 44/2007/DSPT ngay 16/4/2007 cua Toa an nhén déan tinh
bak Lak (thiét hai vdt chat cua nguoi bi xam hai);

Ban an 5O 71/2012/HSST ngay 31/10/2012 cua Toa an nhan dan huyén Long
H6 tinh Vinh Long, Quyét dinh s6 04/2010/HS-GDT ngay 11/3/2010 cua Hoi
dong tham phan Toa an nhan dan t6i cao, Ban an s6 16/2018/DS-PT ngay
07/02/2018 cua Toa an nhan dan tinh Binh Phudc (mat kha nang lao dong);
Bén 4n s6 313/2006/HSPT ngay 28/6/2006 cua Toa phiic tham Toa én nhan
dan t01 cao tai Da Nang, Ban an s6 04/2018/HSPT ngay 12/01/2018 cua Toa
an nhan dan tinh Tién Giang (gidm kha nang lao dong);

Ban an sO 04/2014/DS-ST ngay 05/3/2014 cua Toa an nhan dén quén 3 TP.
H6 Chi Minh, Ban an s6 08/2017/DS-ST ngay 30-6-2017 cua Toa an nhan dan
huyén IA GRAI tinh Gia Lai, Ban an s6 17/2019/DS-PT ngay 27/02/2019 cua
Toa an nhan dan tinh Lam Dong (ton that tinh than);

Ban 4n s 23/2013/HS-PT ngay 14/3/2013 cua Toda an nhan dan tinh Vinh
Long va Ban an s6 02/2013/DS-PT ngay 02/01/2013 cua Toa an nhan déan tinh
Long An (thiét hai cia nguoi cham soc),

Ban an s6 11/2017/DS-ST ngay 06/09/2017 ciia Toa an nhan dan huyén Nong
Son tinh Quang Nam (chi phi cham soc con nguoi bi hai).

D6 Vian Dai, Ludt Boi thwong thiét hai ngoai hop d&ng Viét Nam-Ban dn va
Binh ludn ban dn, Nxb. Hong Dtrc 2022 (xuét ban lan thir nim), Ban an s 76-
78 (thiét hai vit chat), Ban an sb 79-81 (ton thdt tinh than), Ban an s 82-85
(thiét hai ciia nguoi khdc), Ban an sb 86-92 (gidm, mdt, mdt hoan toan kha
nang lao dong);

Hoang Thé Lién (chu bién), Binh ludn khoa hoc BLDS nam 2005 (tap IIIO,
Nxb. CTQG 2013, tr.725 va tiép theo.

Chi dé 3: Khi tinh mang bi xim pham

Nghién ciru

Diéu 591 va Piéu 593 BLDS, Nghi quyét s6 03/2006;

Ban an s6 89/2011/HSST ngay 07/06/2011 cua Toa an nhan dan Quéan 1 TP.
Ho Chi Minh (thiét hai trudc khi chet),

Ban an 5O 20/2010/HSST ngay 21/04/2010 cua Toa an nhan dan huyén Go
Dau tinh Tay Ninh, Quyét dinh s6 30/2006/HS-GDT ngay 26/9/2006 cta Toa
hinh sy Toa an nhan dan t6i cao, Quyét dinh s6 19/2010/HS-GDT ngay
04/6/2010 cua Hoi dong tham phan Toa an nhén dan toi cao, Quyét dinh s6
20/HDTP-HS ngay 24/12/2002 cta Hoi dong tham phan Toa an nhan dan toi



Poc

cao, Ban an s6 14/2018/HS-ST ngay 15/8/2018 ctia Toa an nhan dan tinh Phi
Yén (chi phi mai tang);
Ban an s6 452/2009/HSPT ngay 23/9/2009 cua Toa phuc thim Toda 4n nhan

dan t6i cao tai Pa Nang, Ban an s6 10/2013/HSST ngay 08/3/2013 cua Toa an
nhan dén tinh Binh Duong (cdp dwdng cho nguoi con song):;

Ban an sd 452/2009/HSPT ngay 23/9/2009 cua Toa phuc thim Toda 4n nhan
dan t61 cao tai Da Nang, Ban an s6 189/2010/HSPT ngay 14/04/2010 cta Toa
phuc tham Toa an nhan déan to6i cao tai TP. HO Chi Minh (tn that tinh than).

D6 Van Dai, Ludt Boi thwong thiét hai ngoai hop déng Viet Nam-Ban an va
Binh ludn ban dn, Nxb. Hong Ptrc 2022 (xuit ban 1an thir nim), Ban an s 93-
95 (chi phi mai tang), Ban an s6 96-100 (tién cap dwéng), Ban an s6 101-104
(t6n that tinh than);

Hoang Thé Lién (chu bién), Binh ludn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.733 va tiép theo.

Chii dé 4: Khi danh dw, nhan pham, uy tin... bi xAm pham

Nghién ciru

Poc:

Piéu 592 BLDS, Nghi quyét s6 03/2006;

Bén 4an s6 169/2012/HSST ngay 23/9/2013 clia Toa 4n nhan dan Quan 12 TP.
Ho6 Chi Minh, Ban 4n s6 10/2011/ST-DS ngay 24/6/2011 ciia Toa 4n nhan dan
Quén 4 TP. H6 Chi Minh, Ban 4n s6 20/2018/DS-ST ngay 23/4/2018 cua Toa
an nhan dan Quan 2 TP. H6 Chi Minh, Ban 4n s6 146/DSST ngay 23/01/2003
ciia Toa 4n nhan dan TP. HO Chi Minh (thiét hai vdt chat va ton thdt tinh
than);

Ban 4n s6 2788/2009/HSST ngay 21/9/2009 cta Toa 4n nhan dan TP. HO Chi
Minh, Ban an s6 31/2019/HS-PT ngay 10/6/2019 cta Toa 4n nhan déan tinh
PhU Yén (ranh gioi voi xam pham sitc khoe);

Bén 4n s6 20/2014/DSST ngay 21/4/2014 cua Toa an nhan dan Quan 1 TP.
HCM (hinh anh bi xam pham) va Ban 4n s6 110 /2020/DS-PT ngay 15/5/2020
cua Toa an nhan dan TP. Ha Noi (ton thdt tinh than ciia phdp nhan)-Pham vi
Diéu 592 BLDS.

D4 Van Dai, Ludt Boi thuong thiét hai ngoai hop do?zg Viét Nam-Ban dn va
Binh ludn ban dan, Nxb. Hong Duc 2022 (xuét ban lan thir nam), Ban an s6
108-111 (thiét hai vat chat, ton that tinh than);

Hoang Thé Lién (chu bién), Binh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.740 va ti€p theo.

Chii dé 5: Khi thi thé bi xam pham

Nghién ciru



- Diéu 606 BLDS:;

- Ban 4n sd 513/2014/HSST ngay 05/12/2014 cua Toa an nhan dan TP. Ha Noi
(tinh mang va thi thé bi xam pham).
Poc
- Dd Vin Pai, Ludt Boi thu’o:’ng thiét hai ngodi’hop d&(ag Viét Nam-Bdn an vc?
Binh lugn ban an, Nxb. Hong Buc 2022 (xuat ban lan thir nam), Ban an s6
193-194,

- Hoang Thé Lién (chu bién), Z?inh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.799 va ti€p theo.

Chii dé 6: Khi md ma bj xAm pham

Nghién ciru
- Diéu 607 BLDS:

- Ban 4n s6 34/2011/HSST ngay 13/01/2011 cua Toa an nhan dan Quén Ha

Dong TP. Ha Noi (thiét hai vdt chat va ton that tinh than).
Poc

- Db Vian Dai, Ludt Boi thu’@’ng thiét hai ngodi’ho’p d&pg Viét Nam-Ban dn vc:z
Binh lugn ban dan, Nxb. Hong Buc 2022 (xuat ban lan thir ndm), Ban &n so
195-198;

- Hoang Thé Lién (chu bién), Binh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.801 va tiép theo.

Chii @é 7: Khi quyén sé hiru tri tu¢ bi xam pham

Nghién ciru
- Diéu 204! va 2052 Luat s& hiru tri tué;

! piéu 204.Nguyén tic xac dinh thiét hai do xam pham quyen s6 hiru tri tué

1. Thiét hai do hanh vi xam pham quyen sO hru tri tu¢ bao gom:

a) Thiét hai vé vat chat bao gdm cac ton that vé tai san, mirc giam sut vé thu nhép, loi
nhuan, ton that vé co hoi kinh doanh, chi phi hop ly dé ngdn chan, khac phuc thiét hai;

b) Thiét hai vé tinh than bao gom céc ton that vé danh du, nhan pharn uy tin, danh tiéng
va nhitng ton that khac vé tinh than gay ra cho tac gia cua tac pham vin hoc, ngh¢ thuat,
khoa hoc; nguoi biéu dién; tic gia cua sang ché, kiéu dang cong nghiép, thiét ké bb tri,
gidng cay trong.

2. Mite do thiét hai duge xac dinh trén co s& cac ton that thue t& ma chu thé quyén sO hiru
tri tué phai chiu do hanh vi xdm pham quyén s& hitu tri tué gay ra.

2 piéu 205. Cin cir xdc dinh mirc boi thuwong thiét hai do xAm pham quyén sé hiru tri
tué

1. Trong trudng hop nguyén don chimg minh dwgc hanh vi xdm pham quyén so hitu tri
tué da gay thiét hai vé vat chat cho minh thi ¢6 quyén yéu cau Toa an quyét dinh muc boi
thuong theo mdt trong cac can cu sau day:



- Ban 4n s6 96/2010/KDTM-PT ngay 03/06/2010 ciia Toa phuc thim Toa 4n
nhan dan t6i cao tai Ha Noi; Ban 4n s6 109/2011/DS-PT ngay 28/4/2011 cua
Toa phiic tham Toa 4n nhan dan toi cao tai TP. H6 Chi Minh.

Poc : PS Vin Pai, L‘udt Boi thuong th’iét hai‘ngodi hop dﬁng Viet Nam-Bdn an va Binh
lugn ban an, Nxb. Hong Ptrc 2022 (xuat ban lan thtr nam), Ban an s6 207-208.

Chu dé 8: Cam giir gidy to' cia nguwoi khac giy thiét hai

Nghién ciru
- Diéu 584 BLDS 2005;
- Ban 4n s6 848/2011/DSPT ngay 26/7/2011 ciia Toa an nhan dan TP. H6 Chi

Minh, Ban én s 1016/2011/LDPT ngay 22/8/2011 cta Toa an nhan dan TP.
HO6 Chi Minh.

Poc : Pd Van Pai, Ludt Boi thuong thiét hai ngoai hop do”‘ng Viet Nam-Bdn an va Binh
lugn ban an, Nxb. Hong Ptic 2022 (xuat ban lan thir ndm), Ban an s6 115-118.

a) Tong thiét hai vét chat tinh bang tién cong voi khoan loi nhuén ma bi don da thu dugce
do thuc hién hanh vi xdm pham quyen so hiru tri tué, néu khoan lgi nhuan bi giam sut cua
nguyén don chwa dugc tinh vao tong thiét hai vat cht;

b) Gia chuyén giao quyén su dung dbi tugng s¢ hitu tri tu¢ voi gia dinh bi don dugc
nguyén don chuyén giao quyén sir dung d6i twong d6 theo hgp dong sir dung ddi tuong
sO hiru tri tué€ trong pham vi tuong tng véi hanh vi xdm pham da thyc hién;

¢) Trong trudng hop khong thé xac dinh duge mirc bdi thudng thiét hai vé vét chit theo
cac can cur quy dinh tai diém a va diém b khoan nay thi mirc boi thuong thiét hai vé vat
chét do Toa 4n 4n dinh, tuy thudc vao mirc d6 thiét hai, nhung khong qua ndm tram tri¢u
dong.

2. Trong truong hop nguyén don ching minh dugc hanh vi xdm pham quyen sO hiru tri
tué da gay thiét hai vé tinh than cho minh thi c6 quyén yéu cau Toa an quyét dinh mirc
bodi thudng trong gidi han tir nam triéu dong dén nam muoi triéu dong, tuy thude vao mirc
do thiét hai.

3. Ngoai khoan b01 thuong thiét hai quy dinh tai khoan 1, khoan 2 Diéu nay, chi the quyén s
hiru tri tué c6 quyén yéu cau Toa an budc t6 chirc, c4 nhan c¢6 hanh vi xdm pham quyén s& hiru tri
tué phai thanh toan chi phi hop 1y dé thué luat su.



Chii dé 9: Khi hop dong bi vo hiéu

Nghién ciru
- Diéu 131 BLDS;
- Ban 4n s6 10/2011/DS-ST ngay 13-4-2011 ciia Toa 4n nhan dan TP. KonTum
tinh KonTum;

- Quyét dinh sb 286/2011/DS-GDT ngay 21/4/2011 cua Toa dan sy Toa an
nhan déan t6i cao; Quyét dinh sb 26/2007/DS-GBT ngay 12/7/2007 ctua Hoi
ddng tham phan Toda 4n nhan dén tdi cao;

- Quyét dinh 563/2013/DS-GDT ngay 28/11/2013 cua Toa dan sy Toa an nhan
dan t6i cao; Quyét dinh 35/2014/DS-GPT ngay 24/01/2014 cta Toa dan su
Toa 4n nhan dan tbi cao.

B()g : B4 Vian Dai, Ludt hop d‘o”‘ng l{i_ét Nam-Bdn an va Binh ludn ban dan, Nxb. Pai hoc
quoc gia TP. H6 Chi Minh 2020 (xuat ban lan thir tdm), Ban an 133-138.

Chii dé 10: Khi khong thwe hién diing hop dong

Nghién citu . . . .
- Piéu 361 va Piéu 419 BLDS; Piéu 2973, Piéu 302* va Piéu 303° Luat thuong mai;

3 Piéu 297. Budc thue hién ding hop dong

1. Budc thyc hién dung hop déng la viéc bén bi vi pham yéu cau bén vi pham thuc hién
dung hop ddng hodc dung cac bién phap khic dé hop dong dugc thyc hién va bén vi
pham phai chiu chi phi phat sinh.

2. Trudng hop bén vi pham giao thiéu hang hodc cung tmg dich vu khéng diing hop dong
thi phai giao du hang hodc cung ung dich vu theo dung thoa thuan trong hop ddng.
Truong hop bén vi pham giao hang hoa, cung tng dich vy kem chat luong thi phai loai
trir khuyét tat ciia hang hoa, thiéu sét ctia dich vu hodc giao hang khac thay thé, cung tmg
dich vu theo dung hop dong. Bén vi pham khong duoc dung tién hoic hang khac ching
loai, loai dich vu khac dé thay thé néu khong dugc su chép thuédn cia bén bi vi pham.

3. Trong trudng hop bén vi pham khong thyc hién theo quy dinh tai khoan 2 Diéu nay thi
bén bi vi pham ¢6 quyén mua hang, nhan cung Ung dich vu cua nguoi khac dé thay thé
theo dung loai hang hoa, dich vu ghi trong hop dong va bén vi pham phai tra khoan tién
chénh léch va cac chi phi lién quan néu c6; c6 quyén tu stra chira khuyét tat ciia hang hoa,
thiéu sét ctia dich vu va bén vi pham phai tra cac chi phi thuc té hop 1y.

4. Bén bi vi pham phai nhan hang, nhan dich vu va thanh toan tién hang, thu lao dich vy,
néu bén vi pham da thyuc hién dﬁy du nghia vu theo quy dinh tgi khoan 2 Diéq nay.

5. Truong hop bén vi pham la bén mua thi bén ban c6 quyén y€u cau bén mua tra tién, nhan hang
hodc thuc hién cac nghia vu khéc cua bén mua dugc quy dinh trong hop dong va trong Luat nay.
4Piéu 302. Bdi thuong thiét hai

1. Boi thuong thiét hai 1a viéc bén vi pham bdi thuong nhiing ton thit do hanh vi vi pham
hop ddng gay ra cho bén bi vi pham.
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- Ban an 5O 24/2011/DSST ngay 30/5/2011 cua Toa an nhén dan Quan 7 TP.
HO6 Chi Minh, Béan an s6 37/2013/KDTM-ST ngdy 21/05/2013 cta Toa an
nhan dan Quén Pht Nhuan TP. H6 Chi Minh (thi¢t hai trong truong hop cu
theé);

- Quyét dinh 6 08/2011/KDTM-GBT ngay 21/7/2011 ctia Hi dong tham phén
Toa an nhén dan toi cao, Ban an s6 68/2008/KDTM-PT ngay 09/5/2008 cua
Toa phic tham Toa an nhan dan 61 cao tai TP. H6 Chi Minh (khodn loi dang
ra dwoc hwong va chi phi phat sinh-Diéu 419 BLDS) ;

- Quyét dinh s6 20/2015/KDTM-GDT ngay 26/3/2015 clia Toa kinh té Toa 4n
nhan dan toi cao (chénh léch do ky hop dong thay thé);

- Quyét dinh s6 12/2006/LD-GDT ngay 04/7/2006 ciia Hoi dong tham phan
Toa an nhan dan toi cao (tién phat phdi trd cho doi tac);

- Ban 4n sd 116/2013/KDTM-PT ngay 10/4/2013 cua Toa phuc tham Toa 4n
nhan dan t6i cao tai TP. H6 Chi Minh, Ban an s6 01/2019/LD-PT ngay
09/5/2019 ctia Toa an nhan dan tinh Dong Thap (ton that tinh than);

- Ban an sb 88/2017/DS-ST ngay 7-8-2017 cua Toa an nhan dan Thi xa DI An
tinh Binh Duong, Ban an s6 116/2013/KDTM-PT ngay 10/4/2013 cua Toa
phuc tham Toa &4n nhan dan t61 cao tai TP. HO6 Chi Minh (dp dung Diéu 361
BLDS ?).

Poc .

- Db Vé.l’} Pai, Luat hop déng Viet Nam-Ban dn’vd Binh lqdn ban an, Nxb. Pai
hoc quoc gia TP. HO Chi Minh 2020, Ban 4n so 192 va ti€p theo;

- Hoang Thé Lién (chu bién), Binh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.48 va tiép theo.

Chii @ 11: Thiét hai hinh thanh trong twong lai

Nghién ciru
- Diéu 360 va biéu 385 BLDS:

- Quyét dinh s6 65/2021/DS-GDT cua Toa &n nhan dan cap cao tai Da Ning,
Quyeét dinh s6 35/2021/DS-GDT cua Toa an nhan dan cap cao tai TP. Ho6 Chi
Minh (thiét hai trong twong lai).

Poc:

2. Gia tri boi thuong thiét hai bao gém gié tri ton that thyc té, truc tiép ma bén bi vi pham phai
chiu do bén vi pham giy ra va khoan loi truc tiép ma bén bi vi pham dang 18 dugc hudng néu
khong c6 hanh vi vi pham.

SPiéu 303. Cin ctr phit sinh trach nhi¢m boi thwong thiét hai

Trir cic truong hop mién trach nhiém quy dinh tai Diéu 294 ctia Luét nay, trach nhiém
boi thudng thiét hai phat sinh khi c6 du cac yéu té sau day:

1. C6 hanh vi vi pham hop dong;

2. C6 thiét hai thyc té;

3. Hanh vi vi pham hop ddng 14 nguyén nhan truc tiép gy ra thiét hai.
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Dd Van Pai, Ludt Boi thu’o:’ng thiét hai ngodi’hop d&(zg Viét Nam-Ban dn vc?
Binh lugn ban an, Nxb. Hong Buc 2022 (xuat ban lan thir nam), Ban an s6
228-228.

Phin II: An dinh mirc boi thudng thiét hai

*khhhkhkkkkkhkhkhkiiikhikhkhkikk

Chi dé 1: Boi thuwong toan b thiét hai

Nghién ciru

Poc:

Diéu 360 va Diéu 585 BLDS, Diéu 7° Luat TNBTCNN;

Bén 4n s6 1155/2012/DSPT ngay 17/9/2012 cua toa 4n nhan dan TP. Ho Chi
Minh, Quyét dinh s6 322/2011/DS-GDT ngay 28/4/2011 cua Toa dan sy Toa
an nhan dan toi cao;

Bén 4n s6 220/2012/DS-PT ngay 18/12/2012 cta Toa 4n nhan dan tinh Vinh
Long;

Quyét dinh s6 24/2006/DS-GDT ngay 07/09/2006 ctia Hoi dong tham phan
Toa an nhan dan t6i cao; Bdn an s0 1410/2012/LD-PT ngay 28/11/2012 cua
Toa an nhén dan TP. HO6 Chi Minh; Ban an so 143/2010/KDTM-PT ngay
6/9/2010’cﬁa Toa phtuc tham Toa an nhan dan toi cao tai TP. HO Chi Minh;
Ban an s6 11/KTPT ngay 18/02/2005 cua Toa phuc tham Toa an nhén dén to1
cao tai TP. H6 Chi Minh.

b6 Van bai, Luat hop aféng Viét Nam-Ban an va Binh ludn ban an, Nxb. Nxb.
Dai hoc quoc gia TP. H6 Chi Minh 2020, Ban an s6 192 va tiép theo;

D6 Vian Dai, Ludt Boi thbt:o"ng thiét hai ngoc"zi hop @5ng Viet Nam-Ban dr) va
Binh ludn ban an, Nxb. Hong Dtrc 2022 (xuat ban lan thir nam), Ban an s6 22
va tiép theo;

Hoang Thé Lién (chu bién), l?inh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.716 va tiép theo.

SPiéu 7. Nguyén tic giai quyét boi thuwong

Viéc giai quyét boi thudng phai tuan theo cac nguyén tic sau day:

1. Kip thoi, cong khai, dung phép luat;

2. Puoc tién hanh trén co so thuong luong giita co quan c6 trach nhiém bdi thudng
v6i nguodi bi thi€t hai hoac dai dién hgp phéap cia ho;

3. Pugc tra mot 1an béng tién, trir truong hop cac bén co6 thoa thuan khac.
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Chi dé 2: Boi thwong thiét hai ¢6 quan hé nhan qua

Nghién ciru

Poc .

Diéu 584 va Diéu 605 BLDS, Diéu 303 Luat thuong mai;

Ban 4n s6 01/2014/DS-ST ngay 06/01/2014 cua Toa an nhan an huyén Hon
Quén tinh Binh Phuéce, Quyét dinh s6 172/2010/DS-GDT ngay 26/4/2010 cua
Toa dan sy toa an nhan dan toi cao;

Bén an sb 116/2013/KDTM-PT ngay 10/4/2013 cua Toa phuc thim Toa 4n
nhan dan t0i cao tai TP. H6 Chi Minh (xem chuyén dé vé khong thuc hién
dung hop dong);

Ban an s6 116/2009/HSPT ngay 23-3-2009 cua Toa phiic tham Toa an nhan
dan tdi cao tai Ha Noi (t6n that tinh than ciia ngudi con song).

D06 Van Dai, Ludt Béi thuwong thiét haj ngod{ hop déng Viét Nam-Bdn an va
Binh lugn ban an, Hong Buc 2022 (xuat ban lan thr ndm), Ban an s6 41-43;
Hoang Thé Lién (chu bién), Binh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.716 va tiep theo.

Chii dé 3: Can trir loi ich d3 hwéng tir ngudi khac

Nghién ciru:Quyét dinh s6 201/2013/DS-GDT ngay 24/4/2013 cua Toa dan sy Toa 4n
nhan déan 01 cao.

Poc : P6 Vin Pai, L‘udt Boi thwong th’iét hai‘ngodi hop d&ng Viet Nam-Bdn an va Binh
ludn ban an, Nxb. Hong Btrc 2022 (xuat ban lan thir nam), Ban an so 44-46.

Chi dé 4: Li ciia nguoi bi thiét hai

Nghién ciru

Doc :

Piéu 363 va khoan 4 Piéu 585 BLDS;

Ban 4n s6 1090/2006/DS-PT ngay 30/10/2006 cua Toa an nhan dan TP. Hb
Chi Minh (trong linh vuc hop dong);

Quyét dinh s6 24/2006/HS-GDT ngay 23/8/2006 ciia Toa hinh sy Toa 4n nhan
dan toi cao (truong hop nguoi gdy thiét hai);

Ban 4n s6 52/2010/DSST ngay 30/6/2010 cua Toa 4n nhan dan huyén Can

Giuge tinh Long An, Ban én s0 23/2017/DS-ST ngay 08/5/2017 ctia Toa &n
nhan dan huyén BDam Doi tinh Ca Mau (truong hop tai san gdy thiét hai).
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Dd Van Pai, Ludt Boi thtfo"ng thiét hai ngo,di hop d&ng Viéet Nam-Bdn d,n va
Binh lugn ban an, Nxb. Hong Puc 2022 (xuat ban lan thir ndam), Ban an s6 26-
31;

Hoang Thé Lién (chu bién), Z?inh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.748 va tiép theo.

Chi dé 5: Thiét hai dang 1€ han ché dugc

Nghién ciru

Poc

Diéu 362 va khoan 5 Piéu 585 BLDS, Piéu 305’ Luét thuong mai;

Bén 4n s6 57/2011/KDTM-ST ngay 19/5/2011 ciia Toa 4n nhan dan quan 1
TP. H6 Chi Minh (hop dong):;

Bén 4n s6 05/2013/DSPT ngay 14/1/2013 cta Toa 4n nhéan dan tinh Bac Liéu
(ngoai hop dong).

D4 Vin Pai, Ludt Boi thwong thiét hai ngoai hop d&ng Viét Nam-Ban dn va
Binh lugn ban an, Nxb. Hong Puc 2022 (xuat ban lan thir nam), Ban an so 38-
40;

b6 Vin Dai, Ludt hop c?j‘éng Vigt Nam-Ban an va Binh ludn ban dn, Nxb. Nxb.
Dai hoc quoc gia TP. H6 Chi Minh 2020, Ban an s6 199-200.

Chii dé 6: Giam mirc boi thwong do hoan canh khé khin

Nghién ciru

Poc

Khoan 2 Diéu 585 BLDS;
Ban an s 81/2006/DS-ST ngay 24/8/2006 ctia Toa an nhan dan huyén Thoai
Son, tinh An Giang (nguén nguy hiém cao dj gay thiét hai);

Béan an §0 116/2015/DSPT ngay 23-6-2015 ctia Toa an nhan dan tinh Vinh
Long (boi thuong thiét hai do nguoi khdc gay ra).

D6 Vian Dai, Ludt Boi thbf’o"ng thiét hai ngo,di hop ‘dé‘ng Viet Nam-Ban d,n va
Binh ludn ban an, Nxb. Hong Puc 2022 (xuat ban 1an thir ndm), Ban an s6 47-
50;

Hoang Thé Lién (chu bién), Binh lugn khoa hoc BLDS nam 2005 (tap IIIO,
Nxb. CTQG 2013, tr.716 va ti€p theo.

Chi dé 7: Mike bdi thwong theo ¥ chi ciia ngwdi bi thi¢t hai

"Piéu 305. Nghia vu han ché ton that

Bén yéu cau boi thuong thiét hai phai ap dung cac bién phap hop ly dé han ché ton that ké ca ton
that d01 v6i khoan loi truc tiép déng 18 duoc huong do hanh vi vi pharn hop dong gay ra; néu bén
yéu cau bdi thudng thiét hai khong 4p dung cac bién phap do, bén vi pham hop dong ¢6 quyén
yéu ciu giam bét gia tri bdi thudng thiét hai bang mirc tén that dang 18 c6 thé han ché duoc.
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Nghién ciru

Chu dé 8:

Diéu 5 BLTTDSS:

Ban 4n s6 71/2009/DSPT ngay 03/3/2009 ctia Toa an nhan din tinh Pong
Thép.

Mikc boi thuwdng theo thoéa thuin ciia cic bén

Nghién ciru

Poc .

Diéu 360 va 585 BLDS;

Ban 4n s6 57/2012/DSPT ngay 28/12/2012 cua Toa phic thdm Toda 4n nhén
dan t6i cao tai TP. Ho Chi Minh; Ban an sé 1119/2006/HSPT ngay 27/7/2006
ctia Toa phiic tham Toda 4n nhan dan tdi cao tai TP. HO Chi Minh (sau khi thiét
hai phat sinh);,

Ban an s6 117/2009/DSPT ngay 2/4/2009 ctia Toa phuc thAm Toa an nhan dan
t6i cao tai TP. H6 Chi Minh, Ban 4n s6 135/2011/KDTM-PT ngay 26/8/2011
ctia Toa phic tham Toa 4n nhan dan t6i cao tai TP. H6 Chi Minh va Quyét
dinh s6 10/2020/KDTM-GDT ngay 14/8/2020 cua Hoi dong tham phan Toa
an nhan dan t6i cao (trudc khi thiét hai phdt sinh).

Bd Van Pai, Ludt Boi thu:o‘ng thiét hai ngo,di hop ‘cféng Viet Nam-Badn d,n va
Binh ludn ban dn, Nxb. Hong Buc 2022 (xuat ban 1an thir ndm), Ban an s6 23-
24,

D(T) Van bai, Cac bién phap xu Iy viéc khong thye hién diing hop dong, Nxb.
Hoéng Birc 2019 (xuat ban lan thir ba), phan so 213 va tiép theo; Ludt hop
dong Viét Nam-Ban an va Binh lugn ban an, Nxb. Pai hoc quoc gia TP. HO
Chi Minh 2020, Ban an so6 192-195;

Hoang Thé Lién (chu bién), l?inh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.716 va tiép theo.

Chii dé 9: Thay doi mirc boi thwong khi thay d6i hoan canh

Nghién ciru

Khoan 3 Diéu 585 BLDS;

8 Piéu 5. Quyen quyet dinh va ty dinh doat cia dwong sy

1. Buong sy co quyén quyét dinh viéc khoi kién, yéu cau Toa an co tham quyén giai
quyét vu viéc dan sy. Toa an chi thu ly giai quyét vu viéc dan sy khi c6 don khot kién,
don yéu cau cua duong su va chi giai quyét trong pham vi don khoi kién, don yéu cau do.

2. Trong qua trinh giai quyét vu viéc dan sy, cac duong su c¢6 quyén cham dit, thay doi cac yéu
cau cta minh hodc thoa thuan véi nhau mét cach tu nguyén, khong trai phap luat va dao duc xa

hoi.
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- Ban 4n s6 85/2011/DS-PT ngay 20/9/2011 cta Tda 4n nhan dén tinh Tra Vinh
(mike boi thirong do Toa dn dn dinh);

- Ban 4n sé 64/2016/HSST ngay 23/9/2016 cua Toa 4n nhan dan TP. Vinh
Long tinh Vinh Long (nukc boi thuong do cdc bén théa thudn).

Poc .
- Dd Vin Pai, Ludt Boi thtfo"ng thiét hai ngo,di hop d&ng Viéet Nam-Bdn d,n va
Binh lugn ban an, Nxb. Hong Puc 2022 (xuat ban lan thir ndm), Ban an s6 51-
53;

- Hoang Thé Lién (chu bién), l?inh lugn khoa hoc BLDS nam 2005 (tap 1110,
Nxb. CTQG 2013, tr.716 va ti€p theo.

7. Hoc liéu: Xem tai liéu trong tirng phan cu thé néu ¢ phan trén (muc 6)

8. Phurong phap, hinh thirc kiém tra danh gia
a. Banh gia thuong xuyén:
- Kiém dién
- Minh chirng tham gia seminar, lam viéc nhom, bai tap nho.

b. Danh gia dinh ky

Tiéu luan 40%

Bai thi cudi ky 60%




